U.S. Department of Labor Office of Administrative Law Judges

800 K Street, NW, Suite 400-N
Washington, DC 20001-8002

(202) 693-7300
(202) 693-7365 (FAX)

| ssue date: 22Feb2002

In the Matter of

JAMESF. GRIFFITH, : Case Number: 2000-BLA-629
Clamarnt, :

V.

CLINCHFIELD COAL COMPANY,
Respondent,
and

DIRECTOR, OFFICE OF WORKERS
COMPENSATION PROGRAMS,
Party-in-Interest.

Bobby S. Belcher, J., Esquire
For the Claimant

Timothy W. Gresham, Esquire
For the Respondent

Before EDWARD TERHUNE MILLER
Adminigrative Law Judge
DECISION AND ORDER - REJECTION OF CLAIM

Statement of the Case

This proceeding involves a request for modification of a claim for benefits under the Black Lung
Benefits Act as amended, 30 U.S.C. 88 901 et seq. (“the Act”), and the regulations promulgated
thereunder.! Since this claim was filed after March 31, 1980, Part 718 applies. §718.2 Because the

LAl applicable regulations which are cited are included in Title 20, Code of Federal Regulations, unless
otherwise indicated, and are cited by part or section only. Claimant’s Exhibits are denoted “ C-*; Director’s Exhibits,
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Clamant Miner was last employed in the cod indudtry in Virginia, the law of the United States Court of
Apped s for the Fourth Circuit controls (D-1, 2, 3). See Shupe v. Director, OWCP, 12 BLR 1-200, 1-
202 (1989)(en banc).

Procedurd History

The initid dam was filed by the Clamant, James F. Griffith, on April 27, 1995 (D-1). The
Department of Labor issued an initid determination of digibility on July 2, 1996 (D-24). Following
Clinchfield Coa Company’s request for and the conduct of a forma hearing, Judge Morgan denied
benefits on October 27, 1997, because the evidence established neither the existence of pneumoconioss
nor any other respiratory or pulmonary condition related to coad mine employment (D-26, 33, 35, 42, 53,
55). Claimant appealed (D-56). On March 31, 1999, the Benefits Review Board affirmed (D-60).

On August 23, 1999, Claimant submitted additional evidence and filed arequest for modification
(D-61). TheDidtrict Director denied the request on November 17, 1999. Claimant submitted additional
evidence, and the Didrict Director issued a Proposed Decison and Order Denying Request for
Modification on March 21, 2000 (D-65, 69). The Claimant appeaed and requested aformal hearing on
March 28, 2000 (D-70). Thistribunal scheduled this case for hearing on December 19, 2000. Claimant
did not appear at the hearing and the parties agreed to submit the case on the record (Tr. 4-6). An order
for this case to be decided on the record was issued on January 3, 2001. Pursuant to that order, the
previoudy submitted evidence was admitted to the formal record and written argument was ordered to be
filed no later than January 31, 2001. Accordingly, the exhibits admitted into the evidentiary record were
Director’s Exhibits one (1) through seventy-two (72), Clamant’s Exhibits one (1) through seven(7), and
Employer’ sExhibitsone (1) through thirteen (13). By written letter dated December 29, 2000, Clinchfield
Coal Company, Employer, waived itscontest totheresponsible operator issue. Thistribund’ sfindingsand
conclusons whichfollow are based uponan andysis of the entirerecord, reviewed de novo, together with
gpplicable tatutes, regulaions, and caselaw, inrdationto thoseissueswhichremain insubstantia dispute.

Issues

1. Whether the Claimant has proved the existence of a mistake in adetermination of fact, or a
change of conditions since March 31, 19997

2. Whether the Claimant has established the existence of cod workers pneumoconiosis?

3. Whether the Claimant’ s pneumoconioss, if proved, was caused by his cod mine employment?

4. Whether the Claimant’ stota disability is due to cod workers pneumoconiosis?

“D-"; Employer’s Exhibits, “E-"; and citations to the hearing transcript are denoted “Tr.”
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Findings of Fact, Conclusions of Law, and Discussion

Benefits under the Act are awardable to persons who are totally disabled due to pneumoconiosis
within the meaning of the Act. For the purpose of the Act, pneumoconios's, commonly known as black
lung, means a chronic dust disease of the lung, and its sequelae, including respiratory and pulmonary
imparmentsarisng out of coa mine employment. A diseaseaisng out of coal mine employment includes
any chronic pulmonary disease resulting in respiratory or pulmonary impairment significantly related to, or
subgtantially aggravated by, dust exposureincoal mine employment. Section 718.201. In order to obtain
federa black lung benefits, a daimant must prove by a preponderance of the evidence that: “(1) he has
pneumoconioss, (2) the pneumoconiosis arose out of his cod mine employment; (3) he has a totaly
disabling respiratory or pulmonary condition; and (4) pneumoconiosisis a contributing cause to his total
respiratory disability.” Milburn Colliery Co. v. Hicks, 138 F.3d 524, 529, 21 BLR 2-323 (4™ Cir. 1998);
see Dehue Coal Co. v. Ballard, 65 F.3d 1189, 1195, 19 BLR 2-304 (4" Cir. 1995); 20 CFR
§8718.201-.204 (1999); Geev. W.G. Moore & Sons, 9 BLR 1-4 (1986).

Backaground, Cod Mine Employment, and Smoking History

Claimant was born on November 20, 1942, and completed tenyearsof formal education (D-1).
In the origind daim, the Employer and Clamant stipulated to at least twenty-five years of coal mine
employment (D-53 at 27-28). Judge Morgan found that the record reflects at least twenty-five years of
coal mine employment, and accepted the stipulation (D-55). In this case, the Claimant and Employer
dipulated to at least twenty years of coal mine employment (D-71). This tribund has reviewed the
Clamant’s employment history and finds that Judge Morgan’s finding that the Claimant was employed as
acoal miner for at least twenty-five yearsis supported by the record and involvesno mistakeinfact. (D-2-
8). Clamant ceased working for the Employer during a layoff on Augugt 30, 1994, and drew
unemployment for afew months, then worked for Upper Mill Mining for about eighteen days (D-4, 53 at
17). Heleft the cod mining industry on February 10, 1995 for hedlthreasons, and has not worked in the
coal miningindustry snce(D-1, 53 a 17). Claimant’ swife, Else, whomhe married on July 24, 1965, and
to whomheis presently married, isthe Claimant’ sonly dependent for purposes of augmentationof benefits
under the Act (D-10, 71).

The Claimant’slast job inthe coal mineswas sectionforeman(D-2, 53 at 14.) Therecord reflects
that he had been a sectionforeman since 1972; prior to that time, he was a continuous miner operator (D-
2). Inawork history form filed in conjunction with his previous claim, the Claimant described the duties
of hisjob as sectionforemanas, “fireboss, cleanareawithscoop, operate equipment to fill infor workers,
maintain and repair equipment, rock dust, etc.” Thiswork required him to stand from eight to ten hours
per day and lift forty to one hundred pounds twenty times per day. (D-8). At the hearing before Judge
Morgan, Clamant described hisjob as sectionforemanas follows, “enter the face, | make al gas checks,
run my center lines and go fromthe miner to the roof bolter. Mogt of thetimel stay withtheminer.” (D-53
at 14-15). Hekept the section clean and filled in for jobswhen they were short on men (D-53 a 15). The
Clamant considered the work hard physcdly, and worked tenhour shifts, five to six days per week (D-53
at 15-16). The Clamant’s main job was to supervise the hourly employees, and he ated thet if he did
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classfied work, it could be subject to agrievance (D-53 at 22).

Claimant inconsstently reported his smoking history to various persons involved inthisdam, and,
accordingly, his testimony on this issue is not credible. On February 10, 1995, Claimant underwent an
exercise study administered by Dr. Robinette at Johnston Memorial Hospital at which he reported a
smoking history of twenty-five years at arate of one and one-haf packs of cigarettes per day, having quit
two years before, which would be 1993 (D-47, 48). The Claimant informed Dr. Forehand, on May 8,
1996, that he smoked one pack of cigarettes per day from 1976 to 1990 (D-15). On September 11,
1996, Claimant informed Dr. Sargent that he smoked one-haf pack of cigarettes per day for fifteenyears,
and quit seven years prior to the examination (D-31). At the hearing for his origind daim, the Clamant
testified that he was aformer smoker, but could not recal when he began smoking. However, he believed
that he started smoking while inhistwenties, and stated that he quit smoking on April 5, 1990 (sevenyears
prior to the hearing). Claimant did not recdl telling anyone that he till smoked in 1992 or 1993 or later.
(D-53 a 23-26). On June 25, 1999, Claimant underwent pulmonary function testing pursuant to his
examination by Dr. Robinette. The pulmonary functiontesting report indicated that the Claimant smoked
cigarettes for twenty-five years, quitting four years prior to the examination, in 1995 (D-63). On October
23, 2000, Claimant informed Dr. Hippengted that could not remember how much he smoked, but knew
that he quit in 1993, and may have begun smoking whileinhislatethirties (E-8). Based onthe Clamant’s
various accounts, his smoking history was anywhere from seven and one-half pack yearsto thirty-seven
and one-hdf pack years. Thistribund findsthat Clamant’s smoking history was at |east twenty-two years
inlength. Not only did Claimant twice report a twenty-five year smoking history to histreating physician,
Dr. Robinette, but, if the Claimant began smoking in his twenties and quit either in 1993 or 1995, ashis
testimony to several physidans bears out, the Claimant’s smoking history would range from a low of
twenty-two years (1971-1993) to a high of thirty-three years (1962-1995).

Modification: Change in Conditions or Mistake of Fact

Claimant’s request for modification is governed by§725.310, which provides that any party may
request modification of an award or denid of benefits if such request isfiled within one year of the denid
dlegng a change in conditions or mistake in a determination of fact. Where migtake of fact forms the
grounds for the modification request, new evidence is not a prerequisite, and a mistake of fact may be
corrected whether demongtrated by new evidence, cumulative evidence, or further reflection on evidence
initidly submitted. Kovac v. BCNRMining Corporation, 16 BLR 1071 (1992), modifying 14 BLR 1-
156 (1990). If no specific mistake is aleged, but the ultimate determination of entitlement is chalenged,
the entire record must be examined for a mistake in a determination of fact. See Jessee v. Director,
OWCP, 5F.3d 723, 18 BLR 2-26 (4th Cir. 1993). The adminigrative law judge, astrier-of-fact, hasthe
authority, and the duty, to review the record evidence de novo and is bound to consider the entirety of the
evidentiary record, and not merely the newly submitted evidence, in making amistake in a determination
of fact finding upon modification. See Nataloni v. Director, OWCP, 17 BLR 1-82, 1-84 (1993); Kovac
v. BCNR Mining Corp., 14 BLR 1-156 (1990), modified on recon., 16 BLR 1-71 (1992); see also
Jessee, 5F.3d at 725, 18 BLR at 2-28; seegenerally, O’ Keeffe v. Aerojet-General Shipyards, Inc.,



404 U.S. 254, 257 (1971).

Evidence Submitted Since Denid of the Previous Claim

Changein conditions as an aternate ground for modification focuses on whether there has been
aworsening of the miner’s pulmonary disease to the point thet it is now totaly disabling. In determining
whether achange in conditions has occurred, an Adminigrative Law Judge must “perform an independent
asessment of the newly submitted evidence, in conjunction with evidence previoudy submitted, to
determine if the weight of the new evidence is sufficient to establishthe dement or dementswhichdefeated
entittement inthe prior decison.” See Nataloni v. Director. OWCP, 17 BLR1-82, 1-84 (1993); Kingery
v. Hunt Branch Coal Co., 19 BLR 1-6 (1994; Napier v. Director, OWCP, 17 BLR 1-111 (1993).

X-ray Evidence?

Exhibit | X-ray | Reading Physician/ I nterpretation
No. Date Date Qualifications

D-67 3/25/97 12/10/99 | Castle B 0/1, g/p; tb; cacified granulomata

D-67 3/25/97 12/14/99 | Hippensted B | 0/1, ¢/p; tb; multiple scattered smdll calcified
granulomas modtly in gpices

D-66 3/25/97 12/9/98 | Dahhan B 0/0

D-61 6/25/99 6/25/99 | Robinette B 2/2; g/t; axillary coalescence; lungs expanded
with evidence of interdtitia pulmonary fibross

D-68 6/25/99 11/17/99 | McLeod B/R 1/2; rit; old fracture of rib; left granulomas

E-1 6/25/99 3/22/00 | Wheder B/R 0/0; tb, fractured ribs, small ill defined mixed

irregular and nodular infiltrate or fibross gpices
and subapicd portion upper lobes with few
gmd| cddfied granulomata and minimd apical
pleurd thickening compatiblewith TB unknown
activity, probably heded; emphysema;
probable smdl granulomata a leve of left
cardiophrenic angle

2 The followi ng abbreviations are used in describing the qualifications of the physicians: B-reader, “B”;

board-certified radiologist, “R”. Aninterpretation of “0/0" signifies that the film was read completely negative for
pneumoconiosis.




E-2

6/25/99

3/22/00

Scott B/R

0/0; emphysema; fractured ribs; linear fibrosis
apicescompatible withhealed th; hyperinflation
of the lungs smdl cdcified granuloma right
apex

6/25/99

7/5/00

FinoB

0/0; granulomatous changes are seen in both
upper zones

4/26/00

4/30/00

Robinette B

1/2; g/t; coalescence; emphysema, fractured
ribs, ?early category A massLUL

4/26/00

10/20/00

Scott B/R

0/0; emphysema, fractured ribs, few smdl
cdcified granulomata and linear scars apices
compatible with hedled tb

E-6

4/26/00

10/21/00

Wheder B/IR

0/0; bullae?, fractured ribs; th; subtle fibrosis or
amdl infiltrate right apex and few smal scars
mixed with tiny cdcified granulomatain apices
and latera periphery upper lobes with minima
left gpical pleurd thickening compatible withtb
unknownactivity, probably heded; emphysema
with areas of decreased and distorted lung
markings and possible smal bleb at level of
lower left hilum; no evidence of dlicoss or
CWP

E-7

4/26/00

11/9/00

FinoB

0/0; bilaterd upper lobe granulomatous
changes

E-8

10/23/00

10/23/00

Hippenstedl B

0/1;, do/p; emphysema; scattered cdcified
granulomes in both gpices dong with linear
scars in bothlungs not suggestive of CWP, this
suggests a combination of granulomatous
inflamation, linear scars from old inflictions and
emphysema

E-9

10/23/00

11/13/00

Wheder B/R

0/0; bullae; emphysema; fractured ribs; tb;
COPD with small bullous blebs and areas of
decreased and distorted lungmarkings, minimal
fibrods or infiltrate in both apices and subapica
portion LUL compatible with tb unknown
activity, probably healed withminimd left apical
pleurd thickening, tiny scar or cddfied
granulomain latera periphery RUL or pleura




E-10 10/23/00 | 11/10/00 | Scott B/R 0/0; emphysema?; fractured ribs; probable
minimdl fibrog s apical and calcified granulomata
compatible with hedled Tb, activity cannot be
excluded ; hyperinflation of the lungs. deep
breeth versus emphysema

E-11 10/23/00 | 11/22/00 | FinoB granulomatous changes in upper zones

Pulmonary Function Sudies®

Exhibit Date Physician | Ht/age | FEV, | FVC | MVV | FEV,/ | Qualifying

FVC
D-63" | 6/25/99 | Robinette 67'/56 | 1.20 247 48.58% | Yes
1.40 291 47.28% | Yes

E-8 10/23/00 | Hippensted | 67"/57 | 1.25 262 |41 48.00% | Yes
1.33 2.85 47.00% | Yes

3 The second set of listed values relates to post bronchodilator test results.

4 Dr. John A, Michos, board-certified in internal medicine and the subspecialty of pulmonary diseases,

reviewed the June 25, 1999 pulmonary function study and found the vents unacceptable and noted that the report
did not include tracings. He noted that the computerized values for each volume-time maneuver were not enclosed.
He stated that he was unable to ascertain the validity and reproducibility of thetest. (D-64).

Dr. Kirk E. Hippensteel, board-certified in internal and critical care medicine and the subspecialty of pulmonary
diseases, reviewed the June 25, 1999 pulmonary function study on August 3, 2000. He noted that a marked
hyperintensive response was noted during the performance of the test, but that it was not clear from the report whether
such a hyperintensive response interfered with performance of the test. He aso noted that the values of individua
efforts were not reported on the spirometry. Dr. Hippensteel explained that the Claimant’'s best efforts pre and post
bronchodilator had peak expiratory flows that were suboptimal, especially post-bronchodilator, indicative that the results
underestimated his true function even with partial reversibility of function in asthmatic range post bronchodilator. He
further noted that only one diffusion result was listed which showed a suboptimal inhalation of gas for the test, and
accordingly made for an abnormal DLCO, but a normal vaue when corrected for volume inhded for the test. He
concluded that it was not possible to determine how much of an underestimate of the Claimant’s lung function that the
vaues represented, but that since there were specific measurements indicative of less than optimal effort shown, the
study could be stated, with a reasonable degree of medical certainty, to underestimate the Claimant’s true function.
Accordingly, Dr. Hippensteel invalidated the study specifically under federal black lung regulations.



Arterial Blood Gas Sudies

Exhibit Date Physician pO, pCO, Qualifying
E-8 10/23/00 Hippensted 99.1 35.9 No
E-8 10/24/00 Hippenstedl 78.9 32.6 No (exercise)
CT Scan Evidence
Exhibit CT Scan | Reading Physician/ I nter pretation
Date Date Qualifications
D-66 1/5/98 9/16/98 Scott B/R Linear scarring with cdcifications both
apices. Minimd apica pleurd thickening.
Few smdl cdcified granulomata right
upper lung. Changes compatible with
heded TB. 2x 1.5 massright lower lobe
near hemidiaphragm, probably amdl
lipoma or fa herniation through
hemidigphragm. No evidence of
SlicoasCWP.
D-66 1/5/98 9/11/98 Wheder BIR Minimd linear and irregular fibrogs with

svad gndl cddfied granuimata in
apices and upper lobes compatible with
hedled[ ] with some linear scarsinupper
lobes and apices extend to pleura
Emphysema with hyperinflation lungs
increased AP diameter chest and areasof
decreased and digtorted lung markings
mainly in upper lobes.  Probable
extrapleural fat or herniated
intragbdomind fat through posterior right
hemidigphragm. No evidence of slicoss
or CWP.




D-66 1/5/98 8/7/98 FinoB No changes consstent with occupationa
pneumoconiosis. There are
granulomatous changes seeninthe upper
lung zones.

Medical Opinion Evidence

Dr. Emory H. Robinette, board-certified in interna medicine and the subspecidty of pulmonary
diseases, prepared a medica opinion dated February 26, 1998 in the form of a letter addressed to
Clamant’sattorney.® (D-58). Dr. Robinette explained that he had treated the Claimant “for hispulmonary
disease over the past severa years,” and, that, “Mr. Griffith has underlying black lung disease withaxillary
codescence and radiographic changes smilar to that seeninprogressive massive fibross or large opacity
pneumoconiosis.” Dr. Robinette stated that aCT scan was performed at Johnston Memorid Hospitd in
January 1998 which demonstrated muitiple nodules in the range of gpproximately one centimeter in Sze.
He aso stated that the CT scan reveded diffuse thickening throughout the interdtitium and linear tranding
through the upper lungzoneswithpleura scarring. Dr. Robinette stated, “ Thiswasfdlt to be consistent with
diffusenodular interdtitia lung disease and compatible withunderlying silicos swithout evidence of a definite
mass effect.” He opined that the Claimant had progressive airflow obstruction as evidenced by the
Clamant’s April 1997 spirometry. Dr. Robinette concluded that the Claimant suffered from disabling
pulmonary disease as a consequence of his underlying black lung diagnosis, and that his condition was
chronic and irreversble.

Dr. Robinette examined the Clamant on June 25, 1999 (D-61, 63). The examinationincluded an
x-ray and pulmonary function testing. The pulmonary function testing report indicates that the Claimant
smoked cigarettesfor twenty-five years, quitting four years prior to the examination (D-63). Dr. Robinette
interpreted the x-ray as postive for pneumoconioss, category 2/2, g/t. He opined that the pulmonary
function tegting, whichreveaed decreased FEV1 and FV C, reduced diffusioncapacity, €evated total lung
capacity, and severe obstructive lung disease withresponse to bronchodilator therapy, was consstent with
underlying cod workers' pneumoconiosis witha progressive airflow obstruction. Dr. Robinette noted that
when compared to testing performed in 1995, the Claimant’ sSFEV 1 and FV C have decreased consstently
withprogressive airflow obstruction. Based on the pulmonary function study, Dr. Robinette advised clinica

5 Thistribunal notesthat Director’ s Exhibit 58 was submitted to Judge Morgan under cover letter dated
June 1, 1998. Because Judge Morgan’s Decision and Order Denying Benefits was dated October 27, 1997, the
Claimant appealed his decision to the Benefits Review Board on November 20, 1997, and the Benefits Review Board
issued its Decision and Order affirming Judge Morgan’s denial of benefits on March 31, 1999, Dr. Robinette's
February 1998 report was untimely submitted to Judge Morgan as the case was properly before the Benefits Review
Board on June 1, 1998. Moreover, Claimant’s submission was considered premature as a request for modification, as
it was Dr. Robinette' s June 25, 1999 report that Claimant submitted in support of his request for modification.
Accordingly, because Dr. Robinette’ s February 1998 report has yet to be considered in thisclaim, it is properly
considered by thistribunal in the current request for modification.
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corratiion. Dr. Robinette opined that the Claimant had evidence of cod workers pneumoconiosis with
evidence of axillary coalescence and distortion of his primary parenchyma with progressive airflow
obstruction. He concluded that the Claimant was disabled from working and suffered from “disabling
pulmonary disease which is chronic and irreversble”

The record contains six office notes from Dr. Robinette pursuant to Dr. Robinette' s trestment of
the Claimant’s “underlying black lung disease” every four months. On September 22, 1998 the Claimant
returned to Dr. Robinette's office for “follow-up of his underlying black lung disease” (C-1). Dr.
Robinette noted that the Claimant continued to have chronic cough, congestion, shortness of breath and
dyspnea. Examination of hischest reved ed diminished breath soundswith bilatera expiratory wheezesand
prolongation of the expiratory phase. He asked the Claimant to continue his current medications which
included Theo-Dur, Proventil, and Atrovent. The Claimant returned to Dr. Robinette' s office on January
22, 1999 for follow-up of his underlying black lung disease with areas of pleura thickening and fibrotic
reaction. (C-2). His symptoms of chronic cough, shortness of breach and dyspnea continued. Dr.
Robinette noted that “there has been no hemoptysis” He aso noted that the Claimant had recurrent
episodes of tracheobronchitis requiring antibiotics. Chest on auscultation noted diminished bregth sounds
with bilateral expiratory wheezes present and prolongation of the expiratory phase. The Clamant’s
medications remained unchanged, with the addition of Keflex for suppresson of the Clamant’'s
tracheobronchitis.

The Clamant returned to Dr. Robinette' s office on May 28, 1999. (C-3). Dr. Robinette noted
the Clamant’s “long history of chronic cough, congestion, shortness of breath, and dyspnea related to his
primary disease and report[ed] increasing shortness of breath which has been responsive patidly to his
medication” Dr. Robinette noted that the Claimant denied hemoptysis. Clamant’s chest revealed
diminished breath sounds with wheezes heard in both lung bases. Dr. Robinette noted his request for
repeat pulmonary functionstudies and chest x-ray to document the Claimant’ scurrent respiratory reserve.
On December 28, 1999, Dr. Robinette noted that the Claimant returned to his office for follow-up of his
underlying black lung disease with“dinica progressive massve fibross and axillary codescence” (C-5).
He noted that pulmonary function studies performed in the summer of 1999 “ clearly documented interna
deteriorationof hislungfunction.” The Clamant’ s chest on auscultation reved ed diminished bresth sounds
with poor ar movement. Dr. Robinette noted moderate prolongation of the expiratory phase. The
Clamant’s current medications included Combivent, Theo-24, and antibiotics on a“p.r.n. bass.”

Claimant returned to Dr. Robinette’ sofficeonApril 26, 2000 with*“evidence of fibrogs and axillary
codescence” (C-6). Dr. Robinette stated, “ The Black Lung Department recently denied his black lung
clam and gpparently are discounting the severity of his pulmonary disease or the radiographic aonormdlity
whichhave been described on prior evauations.” Chest on auscultation reved ed diminished breath sounds
with prolongation of the expiratory phase and wheezesand rhonchi. Dr. Robinette noted that he asked the
Claimant to continue dl “base medications,” that the Claimant’ s oxygen saturation was stable, and that he
requested afollow up chest x-ray for comparisonto prior films to exclude progression of the radiographic
abnormdlities. Dr. Robinette examined the Claimant on September 7, 2000. (C-7). He noted that the
Clamant’ ssymptoms of cough, congestion, and dyspnea persisted, and that the Claimant was treated for
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an early pneumonia during the summer. Chest on auscultation reveded diminished breath sounds with
prolongationof the expiratory phase and wheezes. Dr. Robinette noted that the chest x-ray taken on April
26, 2000 was interpreted as being consstent with pneumoconiosis with a profusion abnormality of 1/2,
predominant g/t opacitiesindl Sx lungzones. He noted evidence of emphysema, axillary coa escence and
possible early category A massin the Ieft upper lobe. He noted that “ These radiographic abnormalities
appeared to have dowly progressed over the past severa years.” Dr. Robinette concluded that based on
past spirometry and x-ray abnormadities, the Claimant had a disabling pulmonary disease and wasunable
to work as an underground cod miner.

Dr. Kirk Hippengted, board-certified in interna and critical care medicine and the subspeciadty of
pulmonary diseases, examined the Claimant on October 23, 2000 and prepared a report based on that
examinaion and his review of additional medica evidence as outlined in pages four through eeven of his
report dated November 6, 2000. (E-8). Dr. Hippensted recorded the Claimant’ s pertinent medical and
social higtoriesand conducted a physi ca examinationwhichincluded a chest x-ray, pulmonary functionand
arterid blood gastedting, and aresting e ectrocardiogram. The Claimant reported athirty-one year history
of cod mine employment and described hisduties as a section foreman, which required him to walk three
hundred feet across sections inhigh seam cod and lift up to forty pounds severa times per day. Clamant
reported that he did not have a regular morning cough and rardly got respiratory infections. Claimant
denied a history of tuberculoss and said that he had a tuberculogs skin test three years prior to the
examination which Dr. Robinette thought was negative. Claimant could not remember how much he
smoked, but knew that he quit in 1993 and may have began smoking whilein hislate thirties. Clamant
reported that he chewstobacco and had done so sncebefore he started smoking. Claimant reported that
he used one bag of tobacco about every three days.

Dr. Hippensted interpreted the chest x-ray as non suggestive of cod workers pneumoconioss,
but suggedtive of a combination of granulomatous inflammeation and linear scars from old infections and
emphysema. He noted that the Claimant’ s spirometry indicated severe airflow obstruction with very mild
improvement post bronchodilator, and that his MVV was severdy reduced with tidal volumes varying
greater thantwenty-five percent. The Clamant’ slung volumesshowed air trgpping with no redtriction. His
diffusonwas mildly reduced, but normd for the volumeinhaled. Claimant's arterial blood gases showed
normal oxygenation at rest and at the end of exercise. Claimant had nonspecific e ectrocardiographic
changes during exercise with exercise stopped because of dizziness and dyspnea with no chest pain.

Based on the data obtained from his examination of the Clamant, Dr. Hippenstedl concluded that
the Clamant did not have sufficient evidence to support a diagnosis of coad workers pneumoconiosis. In
support of his concluson, Dr. Hippensted explained that Clamant had severe airflow obstruction without
regtriction on pulmonary function tests that could relate to smoking. He further explained that the
Clamant's chest x-ray was not competible with complicated coa workers pneumoconioss, noting that
partidly cacifiedlesonsinupper |obesareincong stent with causation diagnogtic of Smple pneumoconios's,
and that, while there was a minor amount of rounded opacities that could be related to granulomatous
inflammation, they could represent aminima increase in markings insufficient in degree to be categorized
as from pneumoconiosis. He further explained that the changes on the Clamant’s x-ray were not
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suggestive of codescing andl opacities, but were more typicd of granulomatous disease than
pneumoconioss.

Dr. Hippensted, inadetailed andysis of the medica records provided to him in this case, opined
that Dr. Robinette was wrong in his assessment of the Claimant as suffering from coa workers
pneumoconiosis and complicated coa workers pneumoconioss. Dr. Hippensted reiterated his findings
and concludedthat the Claimant did not have coal workers' pneumoconiosis or imparment related thereto,
“when looking at the combination of radiographic, physiologic, and examination findings as well as a
continued history of bronchitis episodes and treatment withbronchodilatorsinthis man. Thefindingsinthis
man are indicative of progressive impairment referable to asthma and contributed to by his cigarette
smoking history and chronic bronchitis” Dr. Hippensted concluded that the Claimant’s impairment
prevented him from returning to his regular job in the coal mines. He opined that even if the Claimant was
dipulated to have coa workers' pneumoconioss based onhis minor x-ray abnormdities, the dbnormdities
he had were not enough to cause the impairment he had and would not disable him from islast cod mine
employment.

Dr. Hippensteel was deposed on December 6, 2000. (E-13). He reviewed his credentids and
examinationprocedure, reiterating the various historiesreported to him by the Claimant (E-13 at 4-8). Dr.
Hippensted reiterated his findings upon examination (E-13 a 8-11, 15-19, 28-30). Focusing on
Clamant’ schest x-ray taken during his examination, Dr. Hippengted explained that he observed cacified
granulomasin both gpices aong with linear scars which he opined were not suggestive of coal workers
pneumoconios's, but were suggestive of “some kind of granulomatous diseaseinthe past.” (E-13 at 11).
He continued to explain that granulomas are inflammeations which occur as areactionto specific infectious
and noninfectiousinsults, and are separate and different fromthe inflammetions caused by coal dust or slica
exposure. Dr. Hippengted explained that there are other granulomatous diseases than tuberculosis, which
Claimant was said not to have. (E-13at 11-12). In comparing the x-ray taken during his examination of
the Claimant with x-raysfrom March 25, 1997 and April 26, 2000, Dr. Hippensted found them to have
amilar readings, noting that the April 26, 2000 film showed dightly moreirregular and rounded noncalcified
markings than the other films (E-13at 12-13). Dr. Hippensted explained that the CT scan interpretations
provided by other physdans generdly showed findings compatible with granulomatous disease and no
evidence of coa workers' pneumoconioss (E-13 at 14-15). Dr. Hippensted explained in greet detail that
the Clamant’s pulmonary function test, Sgnificant for severe ar flow obstruction with mild improvement
postbronchodilator and unassociated with a diffuson impairment, gas exchange impairment or restriction,
wasincongstent withlungimpairment related to coal workers' pneumoconiosis. Comparing thisstudy with
the Claimant’s past pulmonary function studies, Dr. Hippensted noted a pattern of reversibility, which
showed a change after the Claimant left the mines and one that is cons stent withsome cigarette smoking.
He noted that revershility is not atributable to coal workers pneumoconioss. He aso noted that the
respiratory pattern was not associated with a change or deteriorationin x-ray findings. (E-13 at 19-20).

Dr. Hippensted agreed that coal dust exposure can cause obstructive imparments, noting thet if
coa dust exposure had caused the degree of obstruction exhibited by the Claimant, one would expect to
See an additiona redrictive impairment and progression of x-ray abnormdities (E-13 at 21). However,
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Dr. Hippensted agreed that x-ray evidence“is not the last word in determining whether or not anindividud
does suffer fromcoal workers' pneumoconioss,” though, he stated, “Itisasgnificant word.” (E-13 at 25).
Dr. Hippensted aso stated that impai rments caused by smoking or coa dust exposure can progress after
the exposure ceases (E-13 a 26). Dr. Hippensted reiterated the conclusions from his previous report,
explaning indetail that the Claimant’ sdisabling respiratory imparment was contributed to by the Claimant’s
cigarette amoking, a possible component of asthma as evidenced by past pulmonary function tests, and
possibly was contributed to by Clamant’s granulomatous disease and previous history consstent with
chronic bronchitis (E-13 at 22-23).

Evidence Submitted with the Previous Clam—Reviewed Here for a Mistake in a Determination of Fact
and Utilized Theresfter as a Badss for Comparison to Determine a Change in Conditions

Having reviewed the evidence contained in the evidentiary record before Judge Morgan in
conjunction with his Decision and Order of October 27, 1997, this tribund finds that Judge Morgan's
decison provides areliable and completeinventory of the evidence submitted with the previous clam (D-
55 a 5-12). Based onreview of that evidence, thistribund found no mistake in a determination of fact.

In his decision dated October 27, 1997, Judge M organoutlined the x-ray and CT scan evidence,
noting that of thirty-two x-ray interpretations of nine x-ray films taken from April 1992 through March
1997, only three readings were pogtive for pneumoconiosis. (D-55at 6, 7, 14). Judge Morgan found that
dl of the more hignly qudified B-readers who were also radiologists read the x-rays as negative for
pneumoconiosis and noted tuberculosis. Three B-readers, Drs. Gaziano, Sargent and Fino, also noted
granulomatous scarring congstent withtuberculoss aswel as emphysema. Judge M organ pointed out that
the most recent x-ray, dated March 25, 1997, was read as “consigtent with silicosis’ by Dr. Mullens,
whose credentials were not of record, and as showing massive fibross withemphysema by Dr. Robinette,
a B-reader (D-52). However, Judge Morgan aso noted that the x-ray was re-read by dudly qualified
board-certified radiologists and B-readers, Drs. Wheder and Scott as 0/1, with tuberculosis and
emphysema, and was read negative by Dr. Fino, a B-reader (D-51). Judge Morgan aso noted that the
March 1995 CT-scan was interpreted by three readers, two of whom were board-certified radiologists,
as negative for pneumoconios's and was not interpreted as positive by any reader of record (D-34, 50, 56
at 14).

Dr. Robinette was the only physician who diagnosed complicated pneumoconioss. In an office
note dated March 17, 1997, Dr. Robinette stated, “ X-rays have documented evidence of a category A
meass in the right upper lobe with areg[s] of progressve massve fibross and evidence of black lung
disease.” Dr. Robinette opined inthat notethat the Claimant had “ evidence of complicated pneumoconioss
withacategory A mass, right upper |obe withevidenceof obstructive and possible redtrictive lung disease.”
(D-52). Because Dr. Robinette did not discuss the possibility of old or active granulomatous disease,
which was noted and was of some concern to the mgority of the other readers, and because Drs.
Pendergrass, Wheder, Scott, and Fino had the opportunity to observe and comment upon a series of x-
rays spanning five years and did not identify the category A mass or any other form of pneumoconiosis,
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Judge Morgan found Dr. Robinette’ s opinionwas outweighed by the mgority of physicians (D-55 at 14).
Finding the opinions of the most qudified physicians and the mgority of B-readers to be in accord that the
Clamant did not have radiographic evidence of pneumoconiosis, Dr. Morgan concluded that the
radiographic evidence did not establish the existence of the disease.

Therewas no biopsy evidence before Judge Morganor this tribund, and Judge M organfound that
the medica opinions of Drs. Robinette and Forehand which found pneumoconiosis to exist were
outweighed by the better reasoned opinions of Drs. Sargent, Fino, and Castle, whichwere based on more
extensve objective evidence. (D-15, 31, 46, 47, 50, 51, 52). In particular, Judge Morgan found that Dr.
Forehand' s opinion was entitled to less weight because he did not have an accurate smoking history for
the Clamant and did not have the benefit of the later, norma arterid blood gas sudies in forming his
opinion (D-55 at 15). Judge Morgan did not find Dr. Robinette's report to be awell-reasoned opinion
diagnosing pneumoconios's because his report “did not discussany data, nor asthma, nor the possibility of
tuberculoss (whichwas noted by dl other physicians), nor emphysema, nor smoking history or itspossible
contributionto pulmonary disability, nor any specific x-ray showing massive fibross. He does not mention
any past medicd reports or tegting, induding the CT scan, with the exception of his trestment if the
Claimant on 02/19/97 for ‘ acute bronchitis exacerbationof hislung disease’ with Keflex.” (D-55 & 16).
After finding that none of the diagnoses of other possible respiratory &flictions were proven to be related
to the Clamant’s coad mine employment, Judge Morgan found that the Claimant did not establish the
existence of pneumoconiods by reasoned medical opinions or by any other means. No factua error is
gpparent in Judge Morgan's andysis.

Judge Morgan determined that Clamant had established tota disability based on qudifying
pulmonary function studies and the consensus of dl physcians of record who considered the issue of
disability (Drs. Forehand, Sargent, Fino, and Castle) (D-13,15, 31,46, 50,51, 55 at 17). Judge Morgan
did not find that the Claimant had established that his total disability was due to pneumoconioss. Dr.
Forehand was the only physician who linked the Claimant’ stotally disabling respiratory condition to coa
dust exposure (D-15).° However, Judge Morgan accorded his opinion lessweight than the opinion of Dr.
Sargent, dso0 an examining physician, which wasin accord with the opinions of the reviewing pulmonary
specidists, Drs. Fino and Cagtle. Judge Morgan again noted that Dr. Forehand utilized an inaccurate
smoking higory, only reviewed asngle x-ray and pulmonary functionstudy, and made an unsubstantiated
diagnosis of chronic bronchitis (D-55 at 18). Judge Morgan credited the opinions of Drs. Sargent, Fino,
and Castle, who dl specificdly stated why the Clamant’s respiratory impairment was due to cigarette
smoking and asthma and cited objective medica evidence in support of their conclusions (D-55 at 18).
No factua error is apparent in that analysis.

No mistake in a determination of fact is apparent in Judge Morgan’ s conclusions that the evidence
did not establish the existence of pneumoconioss or that the Clamant's totaly disabling respiratory

6 Dr. Robinette never stated an opinion that the Claimant was disabled. Instead, he referred to adisability
determination made by Dr. Forehand. (D-52).
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impairment was due to pneumoconios's, the x-ray evidence before him was overwhemingly negetive for
pneumoconios's, and theonly two physicians opinions that found pneumoconiosis, those of Drs. Forehand
and Robinette, were not credible, and, explicitly or by implication, there was no other credible evidence
of the existence of pneumoconioss inthe record beforehim (D-55). Judge Morgan’ sdeterminationswere
affirmed by the Benefits Review Board (D-60).

Chanoe in Conditions

Existence of Pneumoconiosis

Section 718.202(a) prescribes four bases for finding the existence of pneumoconiosis. (1) a
properly conducted and reported chest x-ray; (2) aproperly conducted and reported biopsy or autopsy;
(3) reliance upon certain presumptions which are set forth in 88 718.304, 718.305, 718.306; or (4) the
finding by a physicianof pneumoconioss as defined in § 718.201 which is based upon objective evidence
and areasoned medica opinion. Therecord contains no evidence of abiopsy, and the presumptions under
88 718.305 and 718.306 are inapposite, because the claim was filed after 1981, and because the miner
is living. The presumption under §718.304 is appropriately considered in this claim because the record
contains evidence of complicated pneumoconios's.

The exigence of pneumoconioss requires condderation of “dl rdevant evidence” under
§718.202(a), as specified inthe Act. Thus, if arecord contains both relevant x-ray interpretetions and
biopsy reports, the Act would prohibit a determination based on x-ray aone, or without evauation of
physcians opinions that the miner suffered from*“legd” pneumoconiosis. See Penn Allegheny Coal Co.
v. Williams 114 F.3d 22, 21 BLR 2-104 (3d Cir. 1997); Idand Creek Coal Co. v. Compton, 211 F.3d
203, 22 BLR 2-162, 2000 WL 524798 (4" Cir. 2000).

Employer submitted three re-readings of the March 25, 1997 film. Drs. Castle and Hippensted,
both B-readers, read the filmas0/1 and noted tuberculosis and cdcified granulomata (D-67). Dr. Dahhan,
aso a B-reader, read the film as completely negative. The newly submitted June 25, 1999 film was
interpreted postive by both Dr. Robinette, a B-reader, who aso noted expansion of the lungs and
pulmonary fibrosis, and Dr. McLeod, adudly qudified board-certified radiologist and B-reader (D-61,
68). Dr. McL eod aso noted the presence of granulomasand afractured rib (D-68). Tothecontrary, Drs.
Wheder and Scott, both dudly qudified board-certified radiologists and B-readers, and Dr. Fino, aB-
reader, interpreted the film as negative for pneumoconioss (E-1, 2, 3). All three physcians noted the
presence of granulomatous changes/granulomas, and Drs. Whed er and Scott noted emphysema, fractured
ribs, and tuberculoss. Clamant dso submitted an x-ray dated April 26, 2000, and interpreted by Dr.
Robinette as pogtive for pneumoconios's, emphysema, and fractured ribs (C-4). Dr. Robinette aso noted
the possihility of anearly category A mass; but, he did not make afinding of complicated pneumoconioss
by checking the appropriate box on the ILO form. Drs. Whedler, Scott and Fino reviewed the April 26,
2000 film, and dl read it consstently withtheir individud interpretations of the June 25, 1999 film (E-5, 6,
7). Employer submitted four readings of the October 23, 2000 film taken in conjunction with Dr.
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Hippengted’s examindion of the Clamant. Dr. Hippensted interpreted the film as negative for
pneumoconios's, 0/1, and pogtive for emphysema, calcified granulomas with linear scars (E-8). Drs.
Whesdler, Scott, and Fino again provided interpretations congstent withther prior individud findings (E- 10,
11). This pattern of x-ray interpretations corroborates the x-ray readings of the prior clam. Here, four
films were interpreted sixteen times, and the mgority of physicians were in accord that the films were
negative for pneumoconiogs, but postive for granulomatous diseases, like tuberculos's, and emphysema
Moreover, theonly dualy qudifiedboard-certified radiologist and B-reader to interpret anx-ray aspostive
for pneumoconiosis, Dr. McLeod, did not have the benefit of reviewing a series of films, but did note the
presence of granulomas. As in the previous clam, Dr. Robinette did not note the presence of
granulomas/granulomatous disease. Accordingly, becausethisnewly submitted radiographicevidencedoes
not differ quaitatively from the evidence in the previous clam, Claimant has not established the existence
of pneumoconiosis by a preponderance of the x-ray evidence.’

There was no evidence of biopsy; however, there was some evidence of complicated
pneumoconioss. Under §8718.304, thereisan irrebuttable presumption that aminer istotally disabled due
to pneumoconioss if the miner is auffeing from complicated pneumoconioss.  Complicated
pneumoconioss is established by x-rays classfied as Category A, B, or C, by anautopsy or biopsy, which
yields evidence of massve lesons in the lung, or by equivdent diagnogtic means. The determination of
whether the miner has complicated pneumoconioss is a finding of fact, and the adminigtrative law judge
must consider and weighdl relevant evidence. Melnick v Consolidation Coal Co., 16 BLR 1-31 (1991).

In the previous daim, Judge Morgan found that Dr. Robinette's March 17, 1997 diagnoss of
“evidence of complicated pneumoconiosis with category A mass, right upper lobe with evidence of
obgtructive possible redtrictive lung diseass” stood aone among the numerous x-ray readings by multiple
readers, many of whom were duadly qudified board-certified radiologists and B-reeders, and physicians
opinions (D-55 at 13, fn. 7). Inthe current request for modification, inhis February 26, 1998 report, Dr.
Robinette again diagnosed the Claimant with “radiographic changes smilar to that seen in progressive
massve fibrogs” (D-58). Not only did Dr. Robinette fal to definitively diagnose progressve massve
fibrogs by qudifying his diagnogswith “smilar,” but he neglected to refer to any specific x-ray films or
interpretations.® Dr. Robinette’ streatment notesdo not refer to the Claimant’ salleged progressive massive
fibrogs again until December 28, 1999, though the record indicates that the Claimant returned to Dr.
Robinette’ s office at least four times prior to December 1999, but after his February 1998 examination.

’ Thistribunal also finds that the CT scan evidence supports this tribunal’ s conclusion that the
radiographic evidence does not establish the existence of pneumoconiosis. The January 5, 1998 CT scan was
interpreted by Drs. Wheeler, Scott, and Fino as completely negative for pneumoconiosis, but positive for
granulomatous changes (D-66). The record contains no interpretations to the contrary.

8 Inthat same report, Dr. Robinette also referred to a CT scan performed in January 1998 which
demonstrated “ multiple nodules in the range of approximately 1 cm. in size’ and “several smaller nodules.” No CT
scan report accompanied the February 1998 report, and while Dr. Robinette opined that the CT scan findings were
consistent with diffuse nodular interstitial lung disease and compatible with underlying silicosis “without evidence
of adefinite mass effect,” he did not rely on the CT scan for his diagnosis of progressive massive fibrosis. (D-58).
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In the December 1999 office note, Dr. Robinette only noted that the Claimant returned to his office for
follow-up of his “underlying black lung disease with clinica progressive massive fibross and axillary
coalescence” (C-5). Dr. Robinette neither referred to specific x-ray or CT scan evidence, nor did he
explain his sudden return to a diagnoss of progressve massve fibrogs as opposed to his usud limited
reference to the Claimant’ s “ underlying black lung disease’ that appearsin his other trestment notes of the
Clamant. (SeeC-1, 2, 3,6, 7). Dr. Robinette only referred to one x-ray, taken April 26, 2000, that
mentioned the finding of a category A mass (C-4, 7). However, Dr. Robinette was the only reader to
interpret the filmas pogtive for pneumoconioss, and, he only noted that therewas evidence of a“ possble
ealy category A mass,” and neglected to fill in the appropriate box for a diagnods of complicated
pneumoconioss. (C-4, 7). Because Dr. Robinette' s opinion is equivoca and internaly inconsistent, and
because his opinionis unsupported by ether specific objective medica evidence or corroborating medica
opinions, this tribund finds that Dr. Robinette’s opinion does not support a finding of complicated
pneumoconiosis. See Idand Creek Coal Co. v. Holdman, 202 F.3d 873, 22 BLR 2-25, 2000 WL
65029 (6™ Cir. 2000); Church v. Eastern Associated Coal Corp., 20 BLR 1-8(1996); Hoptonv. U.S.
Seel Corp., 7 BLR 1-12 (1984).

Two physicians provided medica opinions as part of the evidence on modification of thiscdam.
At the outset, this tribuna notes that both physicians are equally quaified as board-certified in interna
medicine and the subspecialty of pulmonary diseases. Dr. Robinette provided two medical reportsand six
office notes for Claimant’s regular quadra- monthly office visits (D-61, C-1, 2, 3, 5, 6, 7). AsDr.
Robinette was the Claimant’s treating physician for a relevant period of time, greater weight may be
accorded to his opinion. §718.104(d). However, in Collinsv. J & L Seedl, 21 BLR 1-182 (1999), the
Board held that it waserror for the adminidrative law judge to give greater weight to atregting physician’'s
opinion without addressingits“flaws” And, in Tedescov. Director, OWCP, 18 BLR 1-103 (1994), the
Board specificdly stated that an administrative law judge “is not required to accord greater weight to the
opinion of a physician based solely on his status as clamant’ s treating physician, rather thisis one factor
whichmay be takeninto consideration.” Other factorsto be consdered include whether the report iswell-
reasoned and well-documented.

Only one of Robinette’' s six office notes rises to the leve of reasoned medica opinionfor many of
thereasons identified by Judge Morganinthe previous dam. Whilethe office notesfrom September 1998,
January and May 1999, and April 2000 refer to the Claimant's “underlying black lung disease,” Dr.
Robinette never discussed in these notes how he reached that diagnosis, which objective data he relied
upon, the Claimant’s smoking history or its possible contribution to the Claimant’ s respiratory disability,
or any specific x-rays or objective medica testing in support of apneumoconioss diagnosis (C-1, 2, 3, 6).
And, while Dr. Robinette' s office notefrom December 28, 1999 explains that pulmonary function testing
performed in the summer of 1999 “[c]learly documented interva deterioration of his [Claimant’s] lung
function,” Dr. Robinette provided no evidencethat he utilized this pulmonary functiontesting in formulating
his opinionregarding the Claimant’ s pneumoconiods, nor did he explain whether he considered or how he
ruled out other possible causes for the Claimant’s deteriorating lung function (C-5). Dr. Robinette’'s
September 7, 2000 office noteisthe only note in which he identified the objective evidence that he relied
upon in support of his diagnoss of pneumoconioss. In that note, Dr. Robinette spedificaly stated at the
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end of the note that it was “pertinent to note” that the Clamant’s chest x-ray from April 26, 2000 was
interpreted as being cons stent with pneumoconiosis (C-7).

Neither of Dr. Robinette sreports substantiate afinding of pneumoconios's because they are not
in accord with the objective medical evidence of the case and were refuted and outweighed by the well-
reasoned medica opinionof Dr. Hippengted. In his February 26, 1998 report, Dr. Robinette concluded
that the Claimant suffered a “disabling pulmonary disease as a conseguence of his underlying black lung
diagnoss. Hiscondition is chronic and irreversble” (D-58). His concluson was expresdy based on a
January 1998 CT scan interpretation”® alegedly demonstrating muitiple nodules which he found consistent
with diffuse nodular interdtitial lung di sease compatible withunderlying silicoss, and spirometry performed
in April 1997 evidencing progressive airflow obgtruction. As noted by Dr. Hippensted! inhis consultative
report forthisdam, Dr. Robinette' s conclusionisinconsistent withthe medica evidence of record and with
his own trestment of the Claimant. Firg, three physicians, two of whom are board-certified radiologidts,
dl interpreted the abnormadlities found in the January 1998 CT scan as incompatible with changes
associated with pneumoconios's, but compatible with granulomatous di sease, nating the presence of smdl
cddified granulomata in the upper lobes (D-66, E-13 at 14-15).° Second, though Dr. Robinette
characterized the Clamant's obdtructive airways disease as irreversble, he treated Clamant with
bronchodil ator medi cations, towhich Clamant was responsive, used to produce reversbilityinlungdisease
patients (See C-1, 2, 3, 5, 6, 7; D-58, 61, E-8). Dr. Hippensted reviewed the two pulmonary function
testsadmitted to the record inthe previous claim, performed in May and September 1996, and noted that
both showed improvement after adminigtration of bronchodilators, and that the improvement in the May
1996 test was consistent with an asthmatic response (D-13, 31, E-8).** Dr. Hippensted aso noted that
the two pulmonary functionstudies admitted inthis daim, performed in June 1999 and October 2000, also
exhibited improvement after bronchodilator administration, with the Claimant' sFEV, and FV C increasing
seventeenand eighteen percent, respectively, inthe 1999 test, and Six and nine percent, respectively, inthe
2000 test (D-63, E-8).*2 Dr. Hippensted explained during his deposition that Claimant’ s improvement
upon bronchodilator adminigtration indicates a pattern of reversibility (E-13 at 19).

9 The report of this CT scan interpretation is not contained in the evidentiary record.

0 pr, Hippensteel explained, during his December 6, 2000 deposition, that a CT scan is“a specid kind of x-
ray that looks at dices, like aloaf of bread, slices through the chest, and so it actually takes away some of the
obstructing or obscuring parts of the rib cage and other structures on achest x-ray.” (E-13 at 14). Accordingly,
because CT scans are aform of x-ray, it may be presumed that board certified radiologists are proficient in their
interpretation and provide the most reliable readings as opposed to non-radiol ogists.

1 pr. Hi ppensteel testified that an improvement of twelve percent or greater justifies the diagnosis of
asthma (E-13 at 26).

12 Despite his finding that the June 1999 test was invalid and underestimated the Claimant’ s true lung

function, Dr. Hippensteel noted that the Claimant’ s post-bronchodilator improvement was consistent with an
asthmatic response (E-8).
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Dr. Robinette’ s June 25, 1999 report was based onacomplete examinationof the Clamant. (D-
61, 63). Thisreport confirmsaninterna inconsstency in Dr. Robinette’ sopinion regarding thereversbility
of the Clamant’s obgtructive impairment.  Dr. Robinette twice noted in the report that the Claimant
exhibited aresponse to bronchodilator therapy, indicating some degree of revershility, yet ended thereport
by dating that the Claimant’s disabling pulmonary disease “is chronic and irreversble” While Dr.
Robinette reasoned to a conclusion that the Claimant had pneumoconioss as evidenced by the June 25,
1999 x-ray and pulmonary function study, his opinion is entitled to little weight. Although Dr. Robinette’' s
spirometry report indicates that the Claimant’ s smoking history spanned twenty-five years, Dr. Robinette
never referred to the Claimant’ ssmoking history in his report or andlys's, nor did he opine asto itspossible
contribution to the Claimant’ s pulmonary disability. Moreover, the radiographic and CT scan evidence
overwhdmingly indicate that the smdl nodulesmasses in the Clamant’s lungs are unrelated to coal dust
inhaation, and instead are evidence of a past granulomatous disease that caused the formation of calcified
granulomas. While Claimant informed Dr. Hippengted that Dr. Robinette tested him for tuberculosis via
skin test, which he believed was negative, the record doesnot indicate whether Dr. Robinette considered
the presence of any possible disease processes associated with the formation of granulomas (E-8).
Accordingly, because Dr. Robinette’ s opinions are internally inconsstent, fail to identify and account for
the Clamant’s smoking hitory (which he consigtently reported to Dr. Robinette as twenty-five yearsin
length), do not indicate that he reviewed evidence produced outside of this own office, and reach
conclusions contrary to the medica evidence and other reasoned opinion of record, his opinion, even as
the Claimant’ s treating physician, is entitled to little weight. See Mabe v. Bishop Coal Co., 9BLR 1-67
(1986); Tedesco v. Director, OWCP, 18 BLR 1-103 (1994); Cranor v. Peabody Coal Co., 22 BLR
1-1 (1999) (en banc on recon.) (The Board concluded that it was proper for the adminidrative law judge
to give lessweight to the report of a physcianbecause his opinionwas based upon a CT scan which was
not in the record and he did not have the benefit of reviewing the two most recent qualifying pulmonary
function sudies))

Alternatively, this tribuna accords greater weight to the well-reasoned and documented opinion
of Dr. Hippensted. Dr. Hippensted had both the opportunity to examine the Claimant and review
extensive medica evidence dating back t0 1992 (See E-8 at 4-11). Dr. Hippensteel accounted for both
the Claimant’s smoking and work higtories, and ruled out the Claimant’s coal mine employment as the
cause of his obgtructive pulmonary imparment, noting that the radiographic evidence suggested the
presence of scarring due to a past granulomatous disease rather than pneumoconioss; the pulmonary
function studies indicated the presence of obstruction entirely without restrictive component, dramatic
reverghility congstent with an ashmatic component, and lung volumes exhibiting air trapping; and the
Claimant’ s continued history of bronchitis episodes (E-8, 13). Because Dr. Hippensted based hisopinion
on extensve medicd data, specificdly identified the studies and other objective evidence he relied upon
informing his opinions, accounted for Claimant’ scoal mine employment and smoking history, and because
the conclusion he reached is consistent with the underlying objective evidence of record, his opinion is
accorded substantia weight insupport of this tribund’ s finding that the medica opinion evidence doesnot
establish the existence of pneumoconioss in this case. Church v. Eastern Associated Coal Corp., 20
BLR 1-8 (1996). Accordingly, because the Clamant has faled to edtablish the existence of
pneumoconioss ether by x-ray or medical opinion evidence, thereis no proof of a change in conditions
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in that regard.

Causation

In addition to establishing the existence of pneumoconiosis, aclamant must dso establish thet his
pneumoconiosis arose out of his coal mine employment. Pursuant to §718.203(b), a claimant is entitled
to a rebuttable presumption of a causa rdaionship between his pneumoconiosis and his coal mine
employment if he worked for at least ten years as a cod miner. In theingant case, Claimant established
a lesst twenty-two years of coa mine employment. Thus, had he established the exigtence of
pneumoconioss, he would have adso been entitled to invoke the rebuttable presumption that his
pneumoconioss arose fromhis coal mine employment under the provisons of 8718.203(b). But, because
he has not established the existence of pneumoconioss, the issue is moot.

Total Disability Dueto Coal Workers Pneumoconiosis

To prove that adamant istotaly disabled by pneumoconiosis he mugt establishthat he hasatotdly
disabling respiratory or pulmonary condition, 20 CFR §718.204(c), and show that his pneumoconiossis
acontributing cause to thistotal disability. Robinson v. Pickands Mather & Co., 914 F.2d 35, 38, 14
BLR 2-68, 2-76 (4™ Cir. 1990); Scott v. Mason Coal Co., 14 BLR 1-37, 1-41, 1-42 (1990). Itisnot
enough for the miner to establish that he has a tota disability, which may be due to pneumoconioss in
combination withnonrespiratory and nonpulmonary impairments. Pursuant to §718.204(c), the ALImust
weigh dl rdevant evidence, like and unlike, with the burden on the claimant to establish total respiratory
disability by a preponderance of the evidence. See Budash v. Bethlehem Mines Corp., 16 BLR 1-27
(1991)(en banc); Fields v. Island Creek Coal Co., 10 BLR 19 (1987); Rafferty v. Jones & Laughlin
Seel Corp., 9 BLR 1-231 (1987); Shedlock v. Bethlehem Mines Corp., 9 BLR 1-195 (1986). Then
pursuant to §718.204(b), in the Fourth Circuit, the damant must prove by a preponderance of the
evidence that his pneumoconios's was at least a contributing cause of his totally disabling respiratory
imparment. See Hobbs v. Clinchfield Coal Co. [Hobbs 11], 45 F.3d 819, 19 BLR 2-86 (4th Cir.
1995); Robinson. Solong astota pulmonary disability isproperly established, the miner’ sother disabling
conditions are irrlevant.  See Jewell Smokeless Coal Corp. v. Street, 42 F.3d 241, 19 BLR 2-1 (4™
Cir. 1994); Tussey v. Island Creek Coal Co., 982 F.2d 1036 (6™ Cir. 1993).

Dr. Robinette was the only physician who opined that the Claimant’s total disability was due to
pneumoconiosis. However, because the preponderance of the evidence indicates that the Claimant does
not have pneumoconioss, and because Dr. Robinette' s opinions were found by this tribunal to be
incong stent with the objective evidence of record and outweighed by the opinionof Dr. Hippensted, who
attributed the Claimant’s disabling pulmonary imparment to his documented cigarette smoking history,
possble component of asthma, granulomatous disease and previous history congstent with chronic
bronchitis, this tribund finds that the Clamant has not established that he is totally disabled due to
pneumoconioss, and has not established achange in conditions with regard to this lement. (E-13 at 22-
23)
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Conclusion

The new evidenceis generdly congstent withevidence and medica opinions previoudy submitted
by the parties and considered by other adjudicators, and is not indicative of amistake in a determination
of fact. Dr. Robinette continues to stand aone as the only physician to opine that the Claimant has
pneumoconiosis based on radiographic evidence and pulmonary function testing. Though Dr. Robinette
has been aprised of the Clamant's smoking history, he ignores its possible redlevance in this case. Dr.
Hippensted’ sopinion corroborated the previous findings of Drs. Fino, Castle and Sargent and accounted
for the extensve medical evidence suggesting that the Claimant’s lungs are scarred by a prior
granulomatous disease of unknown origin and that the Clamant has a reversible obstructive pulmonary
imparment attributable to his smoking history and possble asthma and bronchitis, but not due to
pneumoconioss. Claimant hasfailed to establish a change of conditions, and review of the evidence of
record and the conclusions based upon it disclose no mistake in a determination of fact. Consequently,
Claimant has established no basis that would require or dlow his requested modification, or an award of
black lung benfits.

ORDER

Clamant James F. Griffith’s request for modification and claim for black lung benefits are
denied.

A
EDWARD TERHUNE MILLER
Adminigrative Law Judge

Washington, D.C.

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. §725.481, any interested party dissatisfied
with this Decison and Order may apped it to the Benefits Review Board within thirty (30) daysfrom
the date of this Decison and Order by filing anotice of appeda with the Benefits Review Board, P.O.
Box 37601, Washington, D.C. 20013-7601. A copy of the notice of appeal must also be served on
Donad S. Shire, Esquire, Associate Solicitor, Room N-2117, 200 Congtitution Avenue, N.W.,
Washington, D.C. 20210.



